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After a season andlTh^, lhe~FCcT" 

seems tn Access Rule 

seems to have produced nothing but problems 

By Richard K. Doan 



lin Commis- 

^O'^ernmenl's regulaiof o( the 

Vietnam to get out ol gracelully and with 

irs called Ihe Pnme-Time Access Rule 
the c! '""ocenlly enough 

ranied'' 1 '’ '"‘“K^*^ comm, ss, on s.mpiy 
wo,J!^ '^'ee b,g TV nel- 

works dommairon of pnme even, no 

nme A, hrst. FCC stallers proposed a 
50-50 scheme, turning j.yer hall ol these 
hours 10 indppendonl. or norr-nelwork 

Sedih?s°‘^“''*'* comm,ss,on 
deeded m,s was loo drashc and settled 

ht,i comprom,se one 

half hour a n,ghi on slahons ,n the 
country s 50 biggest markets 

as Prime.T,me Access ,s officially 
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known, went into effect Oct 1 107, 
The rule got ,is name from the fact f 
I ^as supposed to provide access to the 

! ' 

I -OUIO Stimolale piogram 

A season and a hal, later, the rule has 
^c,5me a regulatory quagmire, almost 

Specfically, ,1 has led to nn appallmg 
shoir T Pfcduced^ame 

^achons "elwork 

.n r ''a'. TV logs 

n cty alter cuy read like a pane Uom 

r^r / re c? Th,s Is 

Jury. The Pnee Is P,ghi, mats My 


i ! 

i ;< 

I j 

! i 

• { 
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oiher^s and 

Indeed, probably the biogesi access 

success 0, an (.r, 43 o( the 50 b^gesl 

jwkeis) IS the trenotic Let s Make a 
0«al, characterised by one New York TV 

bndUH*"""’' s^ch un- 

bridled avarice that Malia members are 
said to turn it off in disgust •' 

'"O'Sf of It 

from the viewers' viewpoint, there is a 
graver consequence to the relation- 
ship of government and broadcasting 
There s no question we re in the pro- 
gramming business," says FCC Chair- 
man Dean Burch, who has received a 
oeluge of requests for waivers to the 
'he Miss America Pageant, 
the Summer Olympics, among others ' 
The commission has found itself slowly 

flTaSOed into direct 
inwivement in programming, a role the 
FCC historically has sought to steer 
Clear of 


T.ow could the FCC have failed to 
foresee some, if not all. of these out- 
growths of the rule? 

That s what a lot of people in TV 
wonder, too 

Prime-Time Access, far from being an 
overnight regulatory concoction, was 
the cu minaiion of a massive 10-year 

Sfactice?' ° 


There have been side effects too 

^orTe cramming up to six 

and a halt minutes of commercials into 

nelwork.s 

had only four 

Maior Hollywood program suppliers 
lost $50 million a year m network 
Pfoduclion lopped off by the rule ac- 
cording to a study by the FCC s own 
communications economist." Dr Alan 

programs 

are produced outside of Hollywood, but 
If the commission imagined the rule 
would give birth to new programming 
enterprises such hopes have laded Dr 
Pearce told TV GUIDE. "I don', know of 
a single company that has gone into 
business as a result of the rule " 

NBC says the FCC cutback in its 

K T*. COS' " 'T’"- 
•loos. but has made it harder to book 

O'®*'" 'S 

scheduled fewer this season— an esli- 
mated 60-70, ,n 1970 the network had 
they n^e * * 'r'cwers are the losers 

TV OUOC UAMUMY V. t»73 


ft all turned out so badly, it appears 
^cause e maiority of the FCC mem-’ 
bers overestimated broadcasters They 
seei.od to believe that local TV manage 

TTiore di- 
versified programming ,f only they had 
the opportunity. 

Ihat^way*"*'"*** j 

P M TFTt'«Lr''^°"'® op ^ 30-8 i 
r U each evening, their 50 biggest I 
filets (the only ones ordered to abide 
^ the rule) did what came naiuraify 
! ®’‘cepiions they burned out 
and tnied the time slot with the shows 
at would get the biggest audiences 

°P'®<1 'or ''all 

anT Lcusr 

"stnnr»H'-® ‘^® *'a''Ons 

available d versions like To 
Te/^he Tfut/) (20 markets) and Truth or 
Consequertccs (9) lour or live evenings 

Among 150 network affiliates in the 
M largest markets, only nine siaiions 
aired news across the board at 7 30 and 

nmhirf opPToprialed 

nightly lime tor "public affairs." 

agency survey turned up 

afoun'rt^*"' ®'"’P'C®'®P senes kicking I 
a ound in access lime That's the sort | 

crear!)'*®-®'^ assorted ice 

creams on a restaurant menu 

A couple of ihese even have wen i 
passably good notices from the criiici I 
The New York Times' Jofm O'Corinor 
^ Brii.sh-made Adventures of 
Black Beauty and David Wolper s The -» 
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Sxplorers as "a lew, pliifully lew. bright 
spots' in the 7.30 picture Bui Black 
Beauty ran in only six ol the lop 50 
cities and Explorers in live 
The aspect ol the rule that has led 
the FCC into a regulatory thicket is 
its ban on two types ol programming 
that stations originally graobed to till 
the access lime, network reruns and 
movies that have been seen locally on 
TV in the past two years 
The movie ban. lor instance, has em- 
broiled the FCC in a question delining 
a "leature lilm." Does it include 
"movies” made lor TV and never shown 
in theaters? II so, why isn't Dragnet. 
say, a 30- minute movie? 

Abashed by the low-grade lare that 
Iheir own ruling has encouraged, the 
FCC has eagerly granted waivers to 
the sort ol programs they had hoped 
to encouiage in the lirst place 

Example Wi/d Kingdom was ex- 
empted Irom the rerun ban because it's 
a "tactual presentation"; but Lassie 
was denied a waiver The National Geo- 
graphic documentaries at lirst were re- 
lused a waiver — but later granted one 
because they're tactual, too 
Example reruns ol the BBC's Six 
Wives ol Henry VIII were okayed as 
"distinctive and meritorious." but the 
FCC declined ABC's request tor extra 
Olympics coverage 

* 

Such adjudicating between one pro- 
gram and another alarms many people 
One ol them is the FCC's chairman, 
who opposed the rule Irom the start 
but was outvoted by his colleagues 
The waiver situation alone. Burch says, 
is "just ridiculous.” But the whole con- 
troversy raging over the rule at this 
point, he said, boils down in one re- 
spect to this: "Those proliting Irom it 
are for it; those losing money are 
against it.” 

It's generally agreed in the industry 
that that's the case The big-city stations 
are cashing in; stations in smaller lo- 
calities — where budgets are smaller and 


sponsors harder to find — are losing 
money Non-network stations, tree to 
run all the network cast-offs they wish, 
are reaping a ratings and revenue 
harvest Some marginal UHF stations 
are also grabbing bigger audiences v-ith 
oil-network shows and movies. 

The rule has been a boon also to 
one ol the networks It enabled ABC. 
traditionally third in a three-way race, 
to unload less popular, lightly sponsored 
shows and attain better "parity” with 
CBS and NBC 

And finatly, ol course, the access era 
has been a bonanza for a handful of 
producers, notably Goodson-Todman. 
the once ailing game-show kings {Line. 
Secrel, Truth, etc ). now once again in 
the chips, and Monty Hall, whose 
Let's Make a Deal, for all its esthetic 
sins, IS access lime's hit 

For all the evidence against the rule, 
its supporters within the FCC are net 
ready to scuttle it 

They've ordered a full-scale review ol 
its pros and cons and frankly hope to 
salvage it. 

Countless notion: lor making the rule 
work have been proposed 

Limit stations to 21 hours a week ol 
network lare. but let them apportion it 
nightly to suit themselves (from Com- 
missioner Robert E. Lee) 

Encourage early -evening children's 
shows by exempting them Irom the rule 
(Irom Commissioner Nicholas Johnson). 

Exempt programs aimed at minorities 
(Irom the FCC's first black member. 
Beniamin L Hooks) 

Limit network programming even more 
— to, say, two and a half hours nightly. 
ar>d apply this limit to all ciiics. not just 
the top 50 

Extend the ban on network reruns and 
movies to the independent stations 
("and then let's see how strong they're 
for the rule.” suggests Chairman 
Burch). 

Exempt news and public affairs. 

Make stations devote one or two hall 


a »- 


I 
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hours or even all of iheir access limp ir, 
locally produced program^ ° 

oalk^ihp^t®!® T® P'°P°sals like turning 
oack me time to the nelworks siioulai- 

30 minutes, or its equivalent, to pnme- 
iime news and public allairs 
A Hollywood labor union's campaign 

or a cutback in network reruns an 

•ssuo on which the Administration has 
publicly sided against the neiwoiks- 
® access lime 

S mp / 'he FCC might 

void the access rul.' in return (or a 
reduction in network reruns That idea 
g^es neiworkers the shudders TheVd 
like iheir half hour back, all nqht but 

“k'i''" “2"" 

fellow ® 'ha' his 

lion ®'® ® ^®sic ques- 

"on Theyve got lo decide" he savs 

a«0'"P''Sh " 

minn Tp / ® program, 

^ng, he suggests, "then perhaps we d 

Jl^flifLf^Bul If I, came to mat 


f’rom^Tp'^' '!’® '®'^ sy^'l'cators profiling 
rorn the rule would also turn against 
I. as would, doubtlessly the staimnc 
'hemselves. "and nobody would b^m 

Sion''° '^® '‘''® commis- 

Whatever the outcome, the networks 
have resigned themselves lo living with- 
er mp "ext season 

Some industry quarters gloomily foresee 
no repeal, (or all the rule's flaws. sZy 
because a regulatory agency hates m 
admit a maior mistake 
Dr Pearce, as the FCC's lop in-house 
adviser on access lime, professes lo 
carry no torch (or the eSict but ,rl 
I males ihai ii will survive. Some of iis 

M shl ® hve-year trial Why 

M should need that long to prove its 

onlv ®'l shows gel 

only 13 weeks— eludes him 

Anyway, he smiles. "Five vpar« irr^rr. 
Prime-iime access’ What's that’' " @ 
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(Address before the New York 
Chapter of the National Academy 
of Television Arts and Sciences) 



THE PRIIIE TIME ACCESS RULE: 
SEPARATING FACT FROM FICTION 


by 

BURT ROSEN 
PRESIDENT 


WINTERS/ROSEN PRODUCTIONS, INC. 


THURSDAY, SEPTEMBER l4, 1972 i 
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Last Sunday night, a potpourri of the first 25 
years of television flashed before our eyes -- it was 
preceded by a day of amasing technical coverage of the 
Olympics ~ and on Monday another network season was 
upon us. It adds up to a rather striking reminder that 
in the last quarter of a century television has become 
the most informative and powerful means of communica- 
tion in the history of mankind. 

Television has taken us to the depths of our 

oceans, through the bamboo curtain, above the cosmic 

ridges of the moon’s surface, and from Milton Berle to 

% 

Archie Bunker, 

Yet television today still finds Itself searching 
for its ov;n image — and that's the way it should be. 
Television has many Images and its growth should never 
be stunted, either creatively or tecrfblcally. 

All of us here today are Involved in this medium 
that must for its own growth development — constantly 
change. And the change that resulted from a recent 
ruling of the FCC has created a great deal of controversy, 
I suppose it should, for it is one of the most Important 
pieces of legislation that has been enacted in the last 
25 years. 

Today, I would like to try to separate the fact 
from the fiction concerning the prime time access rule. 
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Incidentally, this October, the prime time access 
rule will go Into full effect In the Industry for the 
first time . Contrary to^ published s'catements by the ' 
major studios, this Is the first rsal test* The last 
year the rule was In only partial effect and was 

— diluted by the granting of waivers 

— maligned by massive propaganda attack. 

I Regardless of this barrage of negativism Independent 

production companies fought and made great strides In 
programming, against these odds. 

Perhaps the greatest wolf-cry I have heard con- 
cerning the access rule deals with the very real un- 
employment problems confronting all of us. The press 
has given a great deal of print to the rise of unem- 
ployment In Hollywood and places the blame at the door 
I cf the access rule. 

This Is pure fiction. 

First of all, Hollyv;ood no longer exists. 

Therefore, the term "Hollywood Unemployment" Is a 
contradiction within Itself. 

Hollywood Is everywhere, Hollywood Is where 
creative people congregate to put a little bit of magic 
on film or video tape. 

Hollywood today Is Hew York, Los Angeles, London, 
Paris, Toronto, Rome — again Hollywood Is everywhere. 
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I mention this only to point out that industry problems 
can not be Isolated in one location. 

O.K., now dovm to specifics. 

Is it the prime time access rule that has created 
unemployment in the Industry? The answer is no — and 
the facts speak for themselves. 

i 

Pact. 21 half hours, which were formerly con- 
sidered network prime time, are presently being filled 
by li 9 different programs, in both 1/2 hour ^d 1 hour 
form. Prior to the prime time access rule, half 
hours of original Job producing programming were pro- 
duced for those 21 time periods. The 72-73 season will 
see Independent producers offering over 1500 original 
1/2 hours of programming which constitutes an Increase 
of almost 3 times the total amount of production v/hlch 
filled the same time perioda prior to the- prlmt* time- 
access rule. 

The facts clearly show that the prime time access 
rule brought an Increase in employment throughout the 
entire Industry, not the decrease that opponents of the 
rule propagandize. What then has caused unemployment? 

The accepted repeat show pattern in the Industry is one 
of the crucial points. The number of original episodes 
produced in a series has now been reduced from the 39 
episodes of ten years ago to the 2 ^ of today. 


9 


A 9 

k 

Another reason Is that the major studios have 
sold their libraries of old motion pictures and 20 half 
hours a week of prime time will be filled with these 
motion picture reruns. Uslne ^0 weeks as a modest 
• estimate, so as to account for preemptions, and not 
Includlnc the proposed ABC Monday night movie, which Is 
scheduled to follow the post football period, this 
constitutes well over 800 half hours of prime time 

programming that would otherwise ease the unemployment 
problem. 

So, add It all up, the reduction of original 
episodes In a series, the large amount of old motion 
pictures programmed - not to be confused with motion 
pictures produced for television, and you have a good 
deal of the answer to the unemployment problem. 

Another piece of fiction. 

The careless accusation that the prime time 
access shows are mostly game shows. The facts again 
prove this false. Programs are being produced for 

the new season. They cover the full spectrum of program 
types. 

13 are game shows 

11 dramatic series 

7 straight musical shows 

10 
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- 5 comedy variety programs 

situation comedies 

2 animated programs \ 

I 

~ as large a diversification of programs as on any 
network. 

And still more fiction. The majority of prime 
time access programs are produced outside the U.S. 

^ Fact. Only of the ^<9 programs are produced 

outside the United States. This Is not disproportionate 
to the situation as It existed prior to the rule. 

Continuing to separate fiction from fact. It has 
been stated that broadcasters and station management 
are opposed to the prime time access rule. The fact Is 
that over 80 stations across the U.S. have banded to- 
gether with the sole purpose of "fighting for what they 
^ think Is Important, the prime time access rule." These 

are the stations that have not been coddled by structured 
programming and have found It essential to attract 
audiences to stay competitively alive. 

Fiction. Advertisers are not supporting the 
prime time access rule. Again the facts: 

No advertiser subsidizing a show In the 1971-72 
season has abandoned his Involvement for this season. 

In fact, there are more advertisers taking part In 
prime time, access programming than during the first 
experimental year of the prime time rule. 
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The detractors of the rule claim that the quality 
of proGrammlng motivated by the prime time access rule 
Is Inferior. Well, I believe that quality Is subjective 
much like beauty and truth, quality Is In the eye of 
the beholder. 

But If v/e are to advance our argument emd accept 
the traditional reading that quality Is defined by those 
series that receive renev/al, better than S0% of the 
svrles that are being produced for the 72-73 season — 
and Inspired hy the prime time access rule, are either 
In tnelr second year of production or have been around 
for longer than that. 

In contrast, one network premiered seven series 
for the 1971-72 season, none of which will be on the 
air In the 1972-73 season. A comparison, therefore, of 
60 /> continuances of prime time access programs, as 
opposed to zero % for one network and not a great deal 
higher percentage on the other two. 

It Is important to note several Innovative pro- 
grams that have been spawned by the rule. In fairness 
Paul Sills, and a tremendously talented group of actors 
who transferred Broadway to video tape, I must mention 
Story Theatre first. Critically acclaimed as bright 
and fresh, this series truly represents the Innovative- 
ness possible with the prime time access rule. 
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But It Is not alono. 

Norman Corwin came back to television throuch Group W. 

Circus Is capturing the almost los; art of the 
speciality act. 

Jonathan V/lnters has a second chance, 

George Kirby has his first chance. 

The three nature shows: Safari, Kingdom, and Wild Life 
keyed to today’s ecology interests. 

We live, unfortunately. In an atmosphere of copy 
catlsm v;hen a show becomes a success and breeds a flock 
of mlrror-llke programs. Look at what happened with 1 

"All In The Family" — a successful program which gave 
birth to Sanford and Son, which will beget Maude v/hlch j ( 

will beget Bridget Loves Dernle. . ; 

When the cycle completes Itself, who gets custody 
of Archie Bunker, Bridget or Bernle? i! 

u 

This week a new organization was formed called 
the National Association of Independent Television ' 

Producers, Many respected Industry leaders have Joined ! 

this new organization. The board consists of such 
prominent people as; ■ 

Nick Vanoff — President of Youngstreet Productions. 

Qiraud Chester — Executive Vice-President of Goodson- 


Todman . 
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Seymour Berns — Production Executive of Four Star 

International and, as you know, president, for two 

terms, of your organization. 

» 

Greg Garrison — President of Greg Garrison Productions. 
Allen Courtney — President of Youngstreet Productions, 
program sales. 

The National Association of Independent Television 
^ Producers has a firm conviction that the prime time 

access rule affords many great advantages to the entire 
television Industry. They have Joined together to support 
Che rule, which provides all within the Industry a great 
opportunity to broaden the horizons of television, and 
diversify programming In the spirit of progress through 
competition . 

All of the organization's associates are In agree- 
^ ment that the three networks are providing great service 

to both the Industry and the general public. We are 
engaged In business activities with the networks and 
have every Intention of continuing that relationship. 

^ We‘ do believe, however, that the prime time access rule. 

In Its simplest terms, has pi“ vlded and will continue 

0 

.to provide an expanded market for all production com- 
panies, and not only should be maintained, but applauded. 
Historically, progress Is always ro‘»lsted. 
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Major motion picture studios and exhibitors Initially 
resisted free television and, throuch lecal and 
political action, delayed the progress of pay television. 

V/e, of the National Association of Independent Television 
Producers, do not Intend to let that happen to the prime 
time access rule. There are those who always resist 
change and. In fact, are afraid of It, vigorously 
attempting to maintain the status quo. We welcome this 
change and are Inspired by the competitive challenge. 

The most Important goal of the National Assocla- 
tlon of Independent Television Producers Is to separate 
the facts from the much publicized fiction surrounding 
the prime time access rule. 

We are resolved to fight any repeal of the prime 
time access rule or any watering down of the Intent of 
the rule and will strongly fight to preserve what the I 

organization feels Is one of the most Innovative steps 
toward progress In the constantly changing communications 
medium. 


I 
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’ Prime Time .IrcrM Rule 925 

• 61. In nccordniicc with tlip jjiovisiotis of g 1.415> of the liiites. nn 

original mid 14 copies of nil eommenls. replies. |>leadi)igs. briefs, mid 
otlicr dociinieiits shnil be fnriiislieil the Coniiiiissioii. Material filed will 
bo available for public iiis|H'etioti diiriiiir regular business houi-s in the 
Coinniission’s Hroadcast and J>o<'Uet If^leivnce lluoiii at its head- 
quarters in "Washington. U.C. 

FKnKi:.\r. (’ommuxicatiovs Commission, 

Bkn P'. W.vri.K, Secictai ij. 

CoNcnmiNO Statlment or Commissionku IIoukkt E. Lei: 

I concur In the Notice of Inquiry and Proposi'd Rule Making, i 
hasten to add that this should not lie interpreted as dissatisfaction with 
' the e.xisting rule but rather as nn oppoilunity to review it with the 
expectation that the objectives of the rule may be improved. 

CoNCuniuNo Statement of Commissio.vkii II. Rex Lee 

I concur in the decision to initiate nn inquiry into the ellVet and 
operation of the prime time access rule (Section 7;l.0jS(k) of the Com- 
mission’s Rules) primarilj’ liecausc, ns a general jiroposition, I favor 
an administrative agency s review of past regulation. However, my 
concurrence should not lyc interpreted in any way as either a ivpudia- 
tion of the rule or a prejudgment of the inquiry proceeding. 

I would have preferred to delay the Commissioirs review of the 
prime time access rule in order to permit a more meaningful as-st'.- - 
inent of its impact during the curi-cnt television .sea.son, i.e.. IbT-J-lOf;), 
when the full force and ell'ect of its provisions iK’Come applicable. Al- 
though I have no preconceptions about the use of prime time repeat 
material by the networks, as the majority decision indiiales. there ap- 
pears to Ix; a rcintion.ship between the prime time access rule and tele- 
vision ‘‘re-runs.” In fact, it is even suggesteil that "parties may wish 
to prepare their comments herein with this in mind.'’ It sisuiis to me 
that a more orderly coui-sc of action would Ik* to consoliilate the prime 
time access inquiry with nn investigation into the ramilications of a 
limitation on network television "re-runs.'’ 

One other matter deserves consideration. At the, time the Commis- 
sion adopted the prime time access rule in 1070, 1 indicated that I was 
in favor of a provision ".hich would have e.xeinpled news docunienta- 
ries from the sco|)c of the rule. It was my b<*licf tliat failure to adopt 
such an exemption would tend to discourage the network presentarion 
of news documentaries. I would hope that interested parties wouhl 
comment on the validity of my earlier prediction in light of actual 
experience under the rule. 

SErAItATE OriNIO.V OF CoM.MISSIOXF.n Xicnoi-As .ToIINKON CONCITJIMNO 
IN Part and Dissenting in P.xkt 

y- In 1970, after 3eai-s of investigation and analysis, this Commission 

concluded that the domination of the telcvi.sion juogiam jiroiliK tioii 
market b^’ the three networks required Commission .ictiuii. -Vs part of 

87 K.C.C. IM 
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926 Federal Communications Commission Reports 

that action, the Commission required tliat television stations in tlie top 
60 markets take no more than thiec Iionrs per ni;rht from tlic three net- 
works. At least one hour had to come from independent producers, in- 
oluding the Rations themselves. For at least one hour per night, there 
would be 160 buyei-s of television programming (thi-ec network aflil- 
itKS in each of so markets) ratlier th.an three networlvs. 

In tlie words of the Commission : 

llinlfntlon on network control and an increase In 
‘'■"'r in<Ici>cndcnt sources of i)riiiic liuic pro- 
fmi virt.fniu in '1*' V"''**^* and structure coinl.ined have cenfrall7,c(l control 
wort “P"''''* «'“««“tlve with net- 

uJjl competitive situation now obtalnlna. we do not l«- 

lleve this action can fairly he considered •■anti-com|K?titive" where tlic market is 
being opened through a limitation upon supply by three dominant comi)anies.* 

In afTirmin^thc Commission’s action, the U.S. Court of Appeals for 
the Second Circuit commented : 

To argue ‘bat the freedom of networks to distribute and licensees to select 
programming is limited l>y the prime time access rule, and that the First Amend- 
ment Is thereby violated, is to reverse the mandaterl priorities wliich siiliordinate 
i" ‘he pul.llc’s right of accc-ss. . . . The evidence demonstrates that 
Respite the falrl.v wrldc range of cliolcc nvallable to licensees, tliev have consls- 
themselves to one prograiu source during piline time, Tims, 
will ^ "1”^ i"* impose n very real constraint on Ihensces in tlint thev 

w II not be able to clioose, for tlie siK>eifie<l time iierlod. ilie programs wlilcb then 

rtot wd o !; open up tbe mellla to 

pliM*s In originalV”^ Amendment primarily protects— the general public, (em- 

Novv this Cqmmi^ion is embarking on a new proceeding to e.xaminc 
the fnnetioning of the nriinc time access rule, propose modifications of 
demise. Since I would Jiavc followed a substan- 
tiRJly different course. I am compelled to dis.sent. 

At (he outset, one slioiild note llic extreme liandieaps under which 
this rule ha.s functioned in the short time it Ins Iieen in effect. Fii-st 
the Commission siib.stantially nndercnl it hv iiermitting off network 
imternl to fil the access time timing the first vear of the new rule. 
Sceoiul. roughly i.iCf; of all reipiesls for ‘-waiver** of the rule Inve lieeii 
giunfed by tins .ageney. 1'hird. the rule Ins never enioved iiinninioiis 
support cither hei-c or in the Wliito House. (1,'eeentlv tlie trade mess 
reiwrted tliriv .sure votes for i-einnl of llie rule.) 'flie ^Vliite Ilonse 
eontiiMies Us paitisan wooing of eeitain seunients of the HollvwfKxl 
eomnmnity and networks liy proiuising favorable FCC action. ‘ 

I Insten to adil tint I liclieve iiiv colleagues wJien the'- sav tint no 
decision Ins U-en made, tint the piv.snniption favors retention of the 
rule and tint ‘hex aiv [lerfecfly willing to liwfen to arirnments ns to 
xxlix the. nile should Ijc ivtained and even e.\p.nnded. And I iK'lievo 
lliex ni-e giiiiig to be surprised by the degivc of snpimit the rule will 
eonimand in tins proceeding. I doubt tint the rule will U* scrapped, 
Oi tint there xvi 1 la- a i-ctmn to tin status quo, and I will have moixi 
to say nliout tins later. 


1 Tr'.*’.’';!''." ‘'mndcimlloe. S-l F.C.C. gil .U2 1 - 0 ' 'IDTOl 

•mlnedn "“'”*■ ** P C.C.. 412 F.2J 170. 178 (2 

37 F.C.C. 2d 
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Another <lin’KMilty willi this pio<w«liii;r is thn ivh\ti\p lucU of in- 
formation anil analysis before tlie Connnission repinliniL' tlic liasic 
facts snrronnilin^L' this rule. As 1 have saiil over and over a^ain. 1 
believe this I'oinmission simply mnst have a policy plnnnin!! and anal- 
ysis capability to provide tlie information necessary for rational do- 
cisionmakin;:. ^ wonld have hoi)ed that this ajicney mi;:ht have an 
analytic capability for an onpoin'r analysis of the strnetnre of t!»c 
television indnstry. Instead, we rely on not very systematic splnr^'os 
in the Delphi tcclini<|ne, and»»ve nsually ask only thosi* who have an 
ecoi.cmic interest in a policy outcome, lint with the understandinjr 
that \vl it follows is scarcely better than speculation, I tliink it useful 
to e.xami’ie the cll'cets of the rule on the principal irronps atli'cted bv it. 

CohSHuicrs. “Consumers" is the economist's eupiiemism for the view- 
in'! public. The, (piick and dirty analysis is that the ajiparent impact 
of the rule viewei.s arc watchin<! less television, and watchiiifr station.® 
other than network adiliates. Perliaps, one miirht ar;'uc that theiel'oie, 
consumers are watchiio! proj!iams (or doiiiL' other thini?;) tliat brin;' 
them less satisfaction tlian the netwoik projrrams did. and tliat tliere 
is therefore a net loss of consumer .satisfaction. This analy.sis nei'lects 
some very hard que.-tious about chansres in consumer tastes and jnef- 
erences, as well as problems with comparisons of interiicrsonal utility 
preferences.'’ And the evidence to support it is ambiguous at best. 
Couiilerbalanced against it is some evidence of increased choice, and 
more local progiamming. There is apparently some evidence of less 
network news and imblic atlaii's, and children’s programming l>eing 
deferied to hiter in the evening. 

Nvucorks. The dollar and cents eirect appears minor, except tliat 
AIJC, which supports the rule, .seems to have been helped competi- 
tively. 

Top-CiO market network affiliatrx. This '.'fonp apiiears to be Ijettcr otf 
financially as a result of the sale of commercials in purchased program- 
ming, rather than the revenues from network iirogranis. 

SmaJler market afjifiatcs. The networks might have elected to pro- 
gram this group for their atliliates in markets Ixdow the to|) .aO. Thev 
choose' not to. As a result, these stations have U'en adveiNely atl'eeted. 
although less than might have licen expected. 

/ndcpeiufent stations. There seems no doubt that these stations have 
b«n helped, in that they are now com|K’ting on a moie etiual footing 
with adiliatcs. 

Pro-tram procurers. Those who |)roduce programs for the networks 
have, probably been hurt: those who pioduce indeiiendent )iiogram- 
ining have been helped. 'I'liere seems to Ik* more imported I'togram- 
ining in prime time -for whatever reason. And the overall budget for 
piogiai.i )uoduction may have declined as lower cost programming is 
piodin'.'ii and shown. 

'J he tOO. 'J'he objective of the rule — deeoiicentrating the telei ision 
progiam pro.luction market — seems to have licen achieved, although 
the magnitude of that achievement in the s. luuic of things is in ques- 
tion. The administration of the rule ha.; civ.ited emlless headaches, and 
simplified FCC administration plays no sm..l! i nti in generating the 
present proceeding. 

S7 r c.c. Jit 

. ^ ■ 



! 


« 


•t 


I 

I 

I 

I 

I 

I 


I 

I 

I 

I 

1 


V 


18 


I 

I 


t 


92S h til trail CouvnuitlciitiouH Commission Reports 

My own np|>m:>cli to this |>i-occciliii" woiihl Inivo been to take a 
Mil>stnntially diderent eoiii-s>. J'hc inajoi ity is, in cllect, coniliictin-r a 
po-iio-jro pi-weedin.: on a inie tlial is bai-ely into a trial periwl. 
Jt sets rjjtid ^hedides for consideration, witiiout knowin" wlietlicr it 
or other parties are likely to ho in a position to make a iiitional policy 
Choice. The majority also apparently believes that it makes sense to 

‘V’”' l>o''‘‘' 'if'iation that existed 

piioi to l.t((). I niess somethin;: lias cliaiiL'ed since 1070 in the basic 
competitive relationships in the television iiidiisti v. I don’t s<>e how' the 
( ommiwion can rctnrn to that iinsatisfactorv sit’nation. I see no evi- 
doaiec that such a chan;re has (lecurred. The majoritv cites none. 
I'onner l oniniissioncr (’ox. in his usual insiLditfiil wav. predicted 

tJ'c adoption of' this rule in 

'•‘•■‘Uin. I Oiiiik llio an, work* n.olr 

'"'m action. As iiulicansl l.y its lilinas In'this 

lirotifdinB, Itic Dojiaitincnt of .Insticc lias serious coneeiiis iiliont the state of 
Oic iinarkct for television DroBrainiaina. If the Co.nnilssion wnteis down Us 
action liere, or if the now rale luit in fact open np the market then I tlilnt 
t le^‘«^icleJ d’Ulo P'-o.-ee.l nailer the antitnisi laws to ^ppit 

C m. ml S on o'Co r'i '.""I* "‘'"'"Tr to bioulrastiliB. Or the 

Ciinml Sion Itself. If fnceil with tlic |>ermanent pros|)ect of a slowlv coiistrinfine 

proBrnm prmluction linlnstr.v, nni.v dedde lUat the only alfernatire Is tc ntteinnt 
wine kind of detaiksl reijnlation of the networks' inocmm prndk"! * 

* 

lierlod of rendjnstinent, the rule wo 
t *■ " III ceiierate a sulistantial How of new iirocraniininB for sale direct 

to tatioiis and cable s.vsfeins. wiihont iiassins throncli the network cni,.niiMn 

not’^'Mr.i/ 1*101*^11 " '''‘"I"'''''’ television iinlnstrv. If it d.ies 

tTfo:::: ‘‘„Vch;VaX‘r.- -nons ..//aiS 

i" ^’t'lifornia. which followed an 
‘’if prime time access rule in major part for the 
hrtrt year, eomliined with an VCC st,iy of other aspiVts of its action 

ill cn Iet‘''T I" 1'''""^ a year after the rules were aniriiied 

n coiii t. I am notsure it is cause for iiuiiistrvcelebiation that the FCC 

it“i3m ’ 

I would not have turned this proceedin" into a “;ro no-co'’ imle- 

i "I'P^se a |•i;:id decision makintr schedifle. when 

o n* ^-'iTi" * l‘’“i' T htra rat ioniil decision are croin<r 

V I rr ' '*'• ->ttsf Ik* replaced 

"ith a siiUtitnte calcnlated to meet the problem of network nowei 

and designed to accomplish more than would be a.complishe.l if the 
r ile were retan, ed. It was for these reasons that I niadi certain slm- 
To the nil 0 "'■‘••'IS of inouiry to consider alternatives 

Ml, ^ e , TV'"' '"'■“'I'oiatcd ami I need not dwell on ?l,e,r 

. Ian\ weie not and I want to tliscuss them here in the hone they will 
P'lieiatelh oiiyl.t ami [K'l hajis future consideration. * ' 

•.Network Tricrklon IlroadcnUliir !3 I’O.C. i'J 3s2 427-28 (1970) 

37 F.C.C. t’d 
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Somo coiicorii wns oxiUTSSod that :i more f Iir)i-oii;rli juatccodim: woidil 
lio d»‘Iayc»l. lint siircd .' a graduated set i»f res|)f)iiso dates would permit 
nil tlie majority seel;*, in terms of time s.liedule, 

To introduce the siihjeet areas I U'lievc warrant eomments and in- 
quiry. I should like to note some views expressed in 1070. at the time 
the prime time aeeess rule was adopted. In the only telliii-: portion of 
his dis.s«'nt. Chairman Ihireh. in tin opinion joined hy then Commis- 
sioner Wells, said : 

(Ii]:itlier flian sp<-M(tliis years on a rnlo of this nature, the rommlsslon iiu:st 
e-oneentrntc on the ohvions alternnllves wliieli Imve a ilitTeieni eeunoinie lia.se 
ninl thus iiialie a cennlne enntiiliiilion t« liherslty. 't hese altei natives <lo exist 
ni 'l liave nt>t yet come to fruition. 

Kirst tliere Is snhseription television, wlih li lias a ilitTerent eeononiie linse anil 
onil ear. ine.sont prosniniiniiu: Ihat is not nei essniily ih si-ne<l f..r a mass nnili- 
eius* aiiil will still he erononileally attractive for an ent roprenenr. 'flicre is eahio 
castiiiK. a feehnnloi:y which makes multiple ehanm is avallahle ami whiih hy 
Itii ver.\ nature ehanaes the entire es'onomies of proeramminir. There is the non- 
coinmervial eilncational television system, whieii. with sntheient ami aiiproiniate 
fuiKliiii.'. can make a tremculons eontrlhntion to iliversity ‘ 

Xohle wonlsand an inspiring' proirram foi’ Commission ai tioii. I mi"ht 
have endorsed it myself; it is eeitaiuly consistent with mv oft- 
oxpressed pref(*reneo for competitive solutions rather than retfulatory 
oties. 1 he statement .seems to aeknowledoe that a serious prohlem exist.s. 
The only question is the best solution tind how to hrino it ahont. 

Ihit what has hapjiened in the past two years? 8ul»serii)l ion tele- 
vision, shackled )vitli restrictions, is still non-existent, and the thrust of 
Commission jiolicy is toward ever more stringent restrietions. Cable 
television is strait-jacketed in a policy horn of a political <lcal caleu- 
lated to blunt its promisinjy eonqie'itive benefits — not to mention the 
morass of moi'e than lOOd applications ix'iidinji and stvmied here. And 
public bro.adeast in;y is suppressed in !i political powei' plav and cap- 
ture to whieh I heaiil no pi'otest from the ('omiiii;-ksion majoritv. In 
each of these areas, the l'(X'' abandoned any thought of a leadership 
jiosition. I do not opjiosi’ the consideration of alternatives so long as it 
is not done as mere ehicant'iy to elleet delav ami )M)stiM»ne solutions 
oi)j)osed by powerful interests. 

If the problem. nn)>t broadly stated, is lu'lwork domination, and if 
theie IS still interest in di.scns.sinir alternatives, let them lie. considered. 
What follows are ideas. 'I'he majoiitv refused even to include them in 
Its notice. I neither siqipmt nor opjios*' them. Hut I do think they are 
Morthy of inquiry. 

(a) As an allernatixe means of inereasiuL' the nnmlier of huvers 
for television programming, and iiiereasing the iliversitv of program- 
I'-Tir- viewers. I IIF stations (and vacant or unassigned 
I Hr allocations) could Ik* realigned into stations with signilicantlv 
higher power, capable of serving wide regioiiK. with the jiossibilitv of 
Pttii.eting audiene. to compete with network aniliates, and the possi- 
bility of iiitereonneetingthem iiitoa new network. 


.••X«’l\\ork Trlerlvlun llro.iiIcniUlns, 23 F.C.C. iil 3 s 2 , < 0 ( 1070 ). 

87 F.C.C. 2d 
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t..:''o Hctworks cacli i)io"iainiriii.f fom* »> the iDaiket. and 

(84 mmrs total network prime IH-r ni-lit 

ceivc iii.ac than two j.eUvork iioiii-s |)er iil-ht m ?a i 
IJic economic benefits of ntiwm L-in./ «•« /’ hours per week, 

tions in il,c market UllF and VlfF °j';K . 
would also have i |>rinVe inu J"‘Jci)ojident pioducers 

tioi.s comiji;; on t e w^M networks! Xew sta- 

(<1) Networks iould li l"«S' -»"»nin-. 

rernnsi)ervear.Thisn u-(io., s J ' »« more than 25% 

pro-ram production faedith^’ mid tal television 

ThisIII?mm-lilsapT.arS^^^^^^ 

:i--v 

power to aff c Vl ^nJ ‘^>''<'1111.1.- erosion of the FrC's 

more powerful ar-nnKM.l'Vn''^th'iUw^ri tliere is no 


One of the ■ lunm-n reasons lor the “mnlit* ** „<■ fi.„ udo- 

what you To«* bv clSi,?"' ^ economists’ expression fo. 

d^s'nTimximS'sud^ 

S5=“~ltS» 
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would undoubtedly bo programmed with minority apiwal program- 
ming of various kinds — in an ctlort to attract to television persons 
who wouUI not otherwise be watcliing any lelevision at all, and thereby 
increa.-ing tlio total television viewing audience lor the network. In 
exchange for this seeming monoiKily advantage, we could rcijuii-c tliat 
no network could jnogiam more than one hour a day, or wliatcvcr, 
to i-cduce the barriers to entry into llie networking business and in- 
ci’ease the number of networks. 11 tl*ere were liours wlien no networks 
were programming at all, the projaisid wouhl, to that extent, create a 
market lor t he programming ol independent producers us well. 

(g) Networks or stations could be required to present a certain 
amount ol material designed for particuiar groups (sec section b, 
paragraph i)2 of the majority Notice?) or news and public allairs each 
ni'dit or each week as a condition to a recision ol the rule. 

'iliese are ideas I belie\c relevant to any consideration of where 
the FCC goes with the prime time access rule. No doubt there are 
othciS. No doubt some could Ijo, rejected quickly once they were sub- 
jected to detailed analysis. I expivss no preferences lor any. Each 
has a similar goal to that of the jnime time access rule, however, to 
improve the competitive, fi-ce private enterprise functioning of the 
television program production market. Several alternatives ajiproach 
the iirobleni from a wholly dillercnt ilirection than that of the prime 
time access rule. , . . , , . , • 

The FCC ought to be in the business of freely c.xplonng, analyzing, 
and te.stiiig the nlteriiatives for the lienefit not only of the viewing 
public but the industries and union.s invohed ns well. Its refusal to 
do sOpromi»ts this dissent. 

*“Ctilitv pi-eferences" is economists’ jargon for describing the va- 
riety of tastes and desires of individual coiisiimeis. Any single viewer- 
consumer has his own inefcrences for television programming— as 
well ns for a host of other ways in which he might spend his time. The 
diliiculty arises when one tries to add together the preferences of 
large numl»ei-s of consumei-s to decide whether consumers as a wliole 
are lietter olT or worse olT as a result of alternative sets of program- 
ming fare. Suppose the effect of the. prime time access rule is to 
elim’inntc certain network programming and reduce the numlx-r of 
viewers watching any television program, or that different programs 
niT watched tlian would be the case without the rule. Then, so the 
nr;mmcnt gm-s. the total consumer-viewer satisfaction is less than 
when the additional i..twork programs were available. The problem 
with this analysis is that no one knows how much loss a viewer suffei-s 
bv doing something other than watch television, or by watching one 
program rather than another. There is a question whether consumer 
sat isfact .on for individuals can lie added at all. Xo one knows 
whether those vieweiii who stopped watching television, or shifted to 
otlier pro^nuus Ix'cau^e of the prime time rule. are. c.esent.inlly indif- 
ferent to7he change. Viewers who watch the pi-ogramming that re- 
placed network programming because of the rule nay; find the new 
pro^rninmin" "rcfttiv prcforfibic to their prior iHcinJitivcs. Aud even 
fhis''nnalvsis |)resupiio?es that television watching is a net consumer 
benefit. The viewer is not, of coui-se, the consumer- 'iC .' the product 

37 K C.C. 2d 
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tt)l«l 1..V llu- .i«lv»Tlis.T (wlio is flit' <-on.siiiiu>i). ru).rniminin.» is vir 
tuully iiivIcvaMt ... s,.. l. .na.k.t ....alvsis, (\^.rio”irfors%f 

1 lau |»iitic.|>a.it III the pioyiaiii scloitioii pnKvss.) Xor is television 
Alltel....- neeejwanly ,i biMielit at all. Si-e the Ke.ner and Kisenhmier 
(^iiiiiiis.sion 1 reports the Mii';reon (ieneiars IJepoit on violenee hi 
ch.ldm.s p.o;:.-.u..s. //o.e fo Talk Hack to You) TcheUioo and 

."'iJliiinis lias said. "I linallv de- 
cided the host 1 could do for television was not at all.” After oh<k‘i vin<» 
the industry s in.vn.sit.vity to the impact of pioiriannnincr and oo.n*^ 
nercials on small d.ildiei. (duiin-r the l-'Ctrs childre,rs television 
mr'it ? "ns [.lompted to lecommend legislation to Coii'rre.ss mak- 
in„ It a fclon\ for anyone to keep a television set receiver in a home 

utilit,\ piifeiences is a eoucej.t that ran contrihuto niiioli to our 
analysis of the. prime time access rule. Hut as long as we give XoW 

heaHt *s to 

ST.VrK.MENr OF Co.M.MISSIONt;i! Hk.VJA.MIX L. IltKlKS CoVrUIUMNO IV 
rAiiT; DissKVTixo iv Paiit 

'.wtulcIlS;."' -'‘‘''‘'"8 i“ P- Tim. 

rhere 111-''** *' •‘‘ ‘'-'nnii nation of the direc- 

t on and ellect of the I i .me ’I ime Acce.-s" IHiIes is necessarv and de- 
sirahlc. I concur in initiating this analysis. 

Ilowevei-. iiiasmucii as we aie riK-u.«i>d on the subject of Prime Time 
Ijioadca.st fare, I would imve sjavifically ro(|uested an exploration— 

‘ flic possibility of requiring 

that a cedaiii share of 1 rime lime lie dedicated to local news and 
public nlTairs should the present Prime Time Access strictures he 
c.xtinguished. .Sec, ii; this connection. Xotice of Iiiqiiirv In i-e: Formn- 
hition of 1 ohcies Relating to the Hroadcast Rencw.al Applicants, stem- 

No. 1!I1,M ,cl™«.cl I.VI„„„,y 21], lofl), 27 RC.C. 2,1 5M 10711 
37 K.C.C. 2d 
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(nilistiuitliil niimlifi- notwoik 

..n.l tiH'.r """.I'',;- 

iiiit thfiiiM-lvfs ■"*'‘1"“'' ,,1,1 

"f MiH.li-t 

,1,1 If iiiv. ii ;i w!th..rit 

till- lion * "f P"'''""-'' 

. f.,r tlie M1..-.IU1I..S ..f i.r..un,...^ 
til situations su< li as 
s;,l,.s if tln-y rlioM- f> <1- ■ • 

pr.Hlm-.sl l.y iml.-p.-ml< nt P"- 
IT.Hlm-.-rs an.1 talent aa.-n.> j-.-t 
r..pri's*-nt.-<l l.y tl.ein win. Ii ai. 

,,pr.Hlms.rs<s.ut.lpla.-.;ia<..trams 

, one or s.-v.-ral ;'L 

•rti'ini; i llcnts of sm'li nK>‘n' i*^' •, 
j H-rfor... ...any fun.-tions ... tl.- 
^ponsoisiiip. .s.ni.i 
,st ln.iv>rta..tly. if ‘ 

Iscounts to iiilvertisfi-s 

,eTrto >.ri..« It. Pf- 

hv uiulpr (/) nlM.v.. sIhu aiU. rti 
>UV(1 slinws c-o.ild not l.(‘ pro\ itletk 
.inatioMs of 

1 ,H.rforn. tl.o ontr.-l.re...->tna f.t c 
itlnbllltT nf n»inut«‘s lor >.min im 
It p ..l.i.-n. ns aii.-s.-.I in tif ‘•'t;;; 

larcf pa.t of entertain....- nf 

era? nl. tho.ls the program supply 
be devis.sl-a.l.li»ional ...mute 
n.lents, Iinlee.1 tlie networks u.ikl.t 
■t a referral s.-rviee if tl.eir eoi.i- 
inutes wonl.1 he served therv 1.) . 
rks that the iinlustry 'y"."''*, 
ted an.l express a s.»rpri'mK la. k f 
to adapt itself to eha.iuii. jp-ondi- 
etarpreiH-sterons- to say that ad- 
ither than look to their o'va '1^' i;;' 
work coriHU-atio.is f..r y"!'*: 
[.essaBfs were pres.-nt..l Ue asre. 
a there apis-ars to la- u" suhstant... 
ment an.l supply w..ul.l be made and 

^oss^etwork |.r.>cruni control .vlll 
The contenth.n is made 
.rks to interfere with the .reatl'e 
amerce and where network contro 
Tn%e nn.l w.ml.l In? .letiimental to 
^fare. Such d.tes not apiK-ur iieces- 


possIMe •rrsDitrrornt. Node* P»r- 
114 non mors psr half •‘"'.r fm™ 

r-7rh"*of'!.’?o":;fo.;pr..n.rrms^ 

...uv Thai Is »t» tlo- Ii'-twerv 

VmlH-lr) ln.tt<"f* "> '» re.....nnWs 

,r^uce.l’ proarums sDi-oiiriiBss the 


Network Television broadcasting 411 

A .. .b. »«. rs'Sr'rir 

shows that much of the criticism of t. _ whi.h have b«‘c.iu.e staple f ire. 
toward the network-ch..seu, ^naaeers exercise the l.ichest .h-uri-e 

These are the proKrams..ver which ne work -ivie 

of control. FroKrams *“**^*!^"‘*f P * « Kobert Montgomery Presents, National 

sldered hy critics to be brl-jht ^‘hat^ b^ide the isiint. As we have reia-at- 

20. However, this argument ‘ ,,,, standards of .liversity nml 

e.ily emphasize.!, it is not »nr in ’ intend is to encourace eondili'-ns 
.innllty in televish.n '' „7,,, which will la-rmit the 
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The nitioMMle for tliis niio iroes somewhat as follows; Tlie networks 
coinj>etc* v'moronslv; however, tliey tend to jiaralkd eaeh <>llier in pio- 
gi'siiuinfi. Tliere is no healiliy syndication market in tliis conntrv he- 
canse the sine ([ua non of syndication is access to jirime t ime in tlie to|) 
.50 markets. Kr^ro. l>y makin;r prime time avadal)!e in the top 
mnrket.s, a healthy syndication market will emer^re, the comiM*titi\e 
system will have heen stimnlate<1, and — presiimahly the |)nl)lic will 

lienefit. , . , , .• c 

I want to make it clear that I do not qnarivl with the motives ot 
the majority in this riitem.ikiii>r, to the extent that they are ho|M‘fiil 
althoiijrh, as 1 will show, rollyaniiish— that this ride will in fact 
stimulate a healthy independent syndication market, and the |mlilic 
V will lie siihstantially enriched l>y new pro^Mamin^r fare. 1 helieve that 
an nnstated pceiiiise of tlie ride adopti'd today, and fine which I think 
must lie, faced, is that if a maiority of the ('oniniissioii were satisfied 
with the present network product, this ride would lie deemed unneces- 
sarv. I thus Indiiwe that, d("'pit i* | irot (‘-t at ions to the cont rary, the ride 
is basically a reflection of tlie (’omniission’s jndpiieiit that pro^rram- 
\/ ing toflay does not ■'.■itisfv its standards (if di\(*rsity. Another paiallfd 
unstated premi^e is the as.'iimption that hecinst* of economic motiif's 
the networks aie piirpo.-efiilly deprivin'.' the public of the [irojrr.iiiiiiiy: 
to which it is entitled. 

Before proceedina to a discussion of the rule itself, it is necessary to 
say a word about the pattern of network proi.'ramiiiir toilay^ namely, 
th*at the networks themselves [irodiice or coproduce soine ft? percent 
of the proitrainiiif;. Thus, as to the three net works I'fimhined. netwoik 
jiarticijiat ion in all evening (<>-11 p.m.) proirrams rose from •’ii'.-i 
jiercent in I'.taT to so.l iierceiit in I'.Xis, a li;.Mire which, when added to 
the nnmlier of netwoiK produced shows, reveals a ri'^* from (■ii.’J 
to 90.7 )>ercent. .Stated ditl'ereiitly, independently jifovided shows 
decreased from .‘VJ-H jierceiit in 19.57 to il.'l percent in 19(18. Similar 
figures ndlect the trend w hen only entertainnient shows are looked to 
(see jiar. hi, report and order). 

There are a number of reasons for this develofimeiit. but the prime 
one is simply economics. Ih'iijiramintr is expensive; adiertisers have 
insisted dnriiifi the past few veal’s on availability of ^’.o-second coiii- 
merciiils and have not been interested in sponsoring complete shows. 
Whethei' this is jr's>d or bad, it is a fact. 

The costs of network (piality pro<:rains have risen eiiormoiisly. In 
19.57 a :iO-miniite network show could be [irodiiced for approxiniatcly 
$1.5,009; in 19(;S. its cost was $S7,(M)(» iier half hour, w hereas today the 
/ information available to the (’oniniission indicates that a ."0-minnte 
network quality color show will cost the producer from $li)0.tMi(i to 

$1.5tt,00«. 

Quite obviously, the foref:oin<r facts pose a serious problem to enl re- 
- prcnciirs who seek to provide quality show> to stations. I he networks 
can meet these problems liecause, by the very nature of iietworkin;;, 
they can and do deliver, even without option time, the oreat majority 
of their afliliates durin;: prime time on an established l•cononlically 
feasible interconnected basis, and are nniqiiely able tt> .s»’ll s|Mits to 
national advertisers in the manner now desired by such advertisers. 
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Apiin, let me l ay that I atn not necessarilv defendiiifr the svstetn, but 
1 think that we mu.st face reality rather than what we miiLdit hoiie and 
these ore the facts today, * 

With thi.s a-- back-ifoMud. I tnrn to what I believe is a fatal Haw in the 
reasonin^r majority. That reasoning i.s that, {riven access to prime 

time III top markets, syndicators will ininiediatelv produce (inalitv 
proffraniinp which will be made available to the stations U*caiist. it 
will be pmfitab e to the syndicator and to the slat ion. The teal inob- 
leni with the rule is that this premise has not lieen demonstrated to lie 
i'vi(|»*Mro iH'forc tlio (’<iminission pi-esmtlv iiuli- 
cates that it is indeed faulty. Why f .Simpiv l.ecatise the svmlicator. 
even thoiiirh assured of a Amt at the prime time of alliliates'in the top 
.)! markets can cei^ainly not be assured that his proirram is {roinir to 
1^ selected by a siifficient mimber of stations in such markets. Kven if 
the pro{riam is selected under existiii;: economics and ta.\ structures 
It IS quite clear that very {rreat amounts of capital will lie reniiiivd to 
pmdiice i)ro{ri:iniin{r, with iniich of this capital havinir to be ainoitined 
for a loti{r period of lime. I’lie fractionated top o(i market is simpiv 
not snlTicient to sustain the e.xpetisive |)ro'rraniin{r etfort heiv i-eqnired. 
Jn short, tod :iy in the proin amiiiir field, money is the name of the 
frame, and iinfoi tiinately. the Commission, ilespite its nieiiarv power 
to reffiilate, cannot so easily ivfrnlate the laws of mononiics ‘ 

Thus, takin-r the majoritys action at face value. I iM-lieve that it is 
an ^onomic mi.stake -that it will not produce the result sonsrht. a 
lipftltny t<*h»viMon him prcxIiuMiip maiki’t. 

I.(et me turn brietly to atiother a«|„s| — whether it will resnlt in 
diversity of profrraminrr. A'-sniniiifr that th, rule does have substantial 
or some elhcacy. I stron-rly believe that there will l,e little, if aiiv. .-on- 
tribiition to teal diversity of pro{rramin-. What will 1k> prwlncetl 
under the neiris of this rule will simpiv I.,- more of the satiie-niorc- 
jranies. more lifrlit eiiterfainmeiit alon{r i-roveii formnlas. more "emcee- 
talk shows Hoth the producer and the afliliate will inevifablv drift 
very larf.^ly to the sure tliiiifr -the tried ami i me— lK.canse of the ei'o- 
notnics of the system under the rule; indeed, those economics mav well 
dntate profriamiiifr prodmed with redmed resources. Time will of 
cqiir^ .supply the definitive answer here, but iinfortnnatelv for the 
Mew iiifr public, I feel conlidenf that niv as.«■,.^snlent will prom corrwt 
It may Ik* aifrned that so what ? Why not try this approach, and if 
f does not work, return to the drawinfr boaifl. H„t there is an ohl 
medical ada-re, "I- irst, above all, do no harm to the patient.- The ('om- 
ini|vSion today Moh.tes that prescription in several important wav«. 

hirst, the public in the top .'.O markets will U* ileprive.l of si.rnifi- 
cant nmoiints of popular hiidi quality network fare in the prime view- 

rLfi ‘".'i ‘■‘■"•"•mi.s. that fare will not Ik> 

replaced by the e<|iiivaleiit hnrii qualify, first-riin svndicate.l pri-irrani- 

in the simiirer markets, it is also 
wfn hn!"* thei-e will be a similar deprivation, and indeed, one which 

01 enllv ''»l>'>« "pon the stations and conse- 

eremn^tl '® niailvets. The rule pnr|K)rts to 

such exemption. Heie apain the economics give the answer; to produce 
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uiid distribute very costly pro<rrains for niuikets wbirli i-opreseiit only 
a small percentage of the population is simply not feasible. Tlie net- 
works have indicated that they will not continue to feed 31/2 hours 
of programing just for tlie l)elow 50 markets, and while the Commis- 
sion ntav talk of ordering the waves to roll back, it is just not |)ractical. 

This lias much more serious cons«‘qucnces for these markets. There 
is simply not the same advertising base for relatively high cost pro- 
gniming in these markets. The stations may tlierefore Ik? unable to 
maintain such programing, even assuming arguendo that it would be 
suimlied by nonnetwork .sources. 

Tliird, the rule puri«)rts to lienefit the new UHF indeiiendents 
coining on the air. Hut here again the practicalities undermine the 
theorj'. Hecause of the rule, the VHF stations will be si'eking more 
nonnetwork programing, and are in a position to outbid the struggling 
new UIIF, which depends almo.st entirely on .such programing, 
liecause of this con.sideration, the a.^.sociation of CIIF liroadcasters 
(ACTS) recently and in .strong terms counseled tlrnt the rule will 
hurt, not heln, UHF. 

Finally, tnere is the con.sideration of the effect on enhanced dis- 
semination of news nrogruning. The originally iirojjosed rule (so- 
called ."iO-.^O) would have exempted newscasts, news interviews, etc., 
and sfiecifically reipiested coininent on whether news diKUimentaries 
should Ik* exempted. I fully agree with tlie exeiniition in the rule 
adopted for on the-s|K)t coverage of news events, and political broad- 
casts. I disagree, however, with the majority’s failure to exempt news 
interviews and most importantly, the news diK’umentary and the news- 
cast which, are, after all. the chief means of informing the public on 
events n.id issues. When the question of exemption for the nre.'^ent 
rule came liefon* the ('ommission. the majority, aware that tlie net- 
works could avoid the impai t of the rule by extending the JiO-ininute 
evening news show into a 1-hour news show, determined not to exempt 
the newsca.st. In my opinion, if this ride had re.siiltcd in additional 
prime time news programing — the thing which network television 
can and does do liest — that would have l<een a Umetit to the entire 
country. Hecause of its .stated concern over the syndication market, 
tlie majority foreclo.ses this possibility. 'I'lie majority also foix'closes 
the pos.sibility of an enhanced nu!nl)er of news ihs-umcntaries. ami 
indeed may (le inducing a cutback in such programing. I strongly 
lielieve that the Commission cannot proiK*rly adopt a policy of sub- 
ordinating news programing, which informs the public and is .siii’cly 
not in oversupply, to entertainment programing, which exists in far 
greater amounts atid seeks but to atnuse. So o.i this ground also, I 
l>clieve that the rule is seriously defective: however, even if nmiedied 
in this resjK'Ct. the rule would still Ijc undesirable, for the other reasons 
develoiKd. 

There is a piricedural matter which also concerns me greatly. 
Immediately prior to the litial adojition of the nile iti the ojien rule- 
making priKeeditig. tin- Cotnmission. through telegrams, letters, and 
other presentations, learned that the west coast syndic.ation market 
itself, the very iieople who are suppo.'ied to be helfx'd by this rule, 
were greatly concerned that in fact they would be harmed because 
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their major source of income — the netwiirks — would cut hack on pro- 
{rraininp. Tliis i>oint of view was reinforcetl by a ^reat numl'er of 
tiie California lalmr organizations as well as linow !ed"eahle iieople 
from all paits of the industry. J'heso \erv interer.te<l ikunous iv<|ue'ted 
the Commission to adopt a tentative rule, wliich wouhl lie suhje<'t to 
comment by all interested parties and then, on such a full i-ecord, 
adopt the rule in final form, witli such revisions as are appropriate. 
This procedure, which the Commission recently followed in the com- 
puter jiroceedin*; ( dcK'kct Xo. KlitTO). seemed to me to lie most ler.son- 
able. and I therefore moved its adojition. This was tlenied on tiit 
ground that the matter has lieen kicking ai-ound for .*i years, liad Irhui 
su’oject to full opportunity for comment, and .should lupv l*e aefed 
upon. I am in synii>athy with the idea that we should not take 't 
years to do anyth'mg, but nevertheless, in the face of mount >mr evidence 
that the rule. rather than lieing beneficial. mi<rht .actually be liarniful, 
the better part of atlminisirative valor woiilil suivly have l>een to go 
along with the sugge-sieil protaaliire. I leiieat that the tir.-t re<|uisite 
I of Commission action is not that it act, hut that it act with leasonahle 

assurance of promoting the public interest. 

Further, I do not bidieve that there ha“ U-en such full opjautunity 
' to develop a record on the rule adopted by the Commis.'ion. I'ake. for 

example, an im[K)rtant part of the rule, the proscription in 'mb»e<‘iiun 
(3) of 73.fi5h(k) of olT-nctwork program scries and featuiv tihns pre- 
viously broadcast in the market, in the time jn-riod from which net- 
work programing is liarred. This was not proiMi-ed by the Commis- / 
sion. and there has Ikhui no reconl develo|>ed on this im|»oitant aspect. 
Thus, the Commission today has no data w hat.‘«oever as to t he e<-«»n<iinic 
impact of this particular provision, both on the efliciicy of the rule aiul 
upon the contractual arrangements of the stations. To what extent, 
for o.xample, have these atliliated stations purchased .'■eries or feature 
dims, with the express puriKise (and payment therefoi ) of piesenting 
them in prime time? A\’hat is the effect on the syndii'ators and the film 
producers — the persons sought to lie hel|ie\l by this rule' (ininted, 
these are all economic concerns, but, as 1 ha\e .stated Itefoie. rs*onomics 
is leally what this rule is all alKiut, and the Commis.'.ion should at lea»t 
have had up-to-date information in this field lieforc acting. 

The Commission does .state in paragraph 3s of the lle|K)rt and 
Order that it will consider some of these matters on a motion for 
reconsideration. This is contraiv to gcxal administratiie proiediire, 
and indeed to commonsense. If tfiere is a substantial question ns to the 
efficacy of the rule, that cpiestion should lie reached prior to ailoptiou of 
the rule, not after. Otherwise, the matter smacks of .•enrence ffr-t, 

■ judgment later. This Commission has only so many regulatory arrows 

m the quiver and w hen it takes a major step such ns tins rule, it should 
I be taken with full knowleilge of all the |iertinent facts and after con- 

sideration of all the i)otential lienefits and harms that might flow from 
the rule. 

Having set forth mv objections to the procedure and sulistance of 
the rule, I want to aililress one last ns|)ei‘t of this rule and indeeil of 
regulatory philo.sopiiv in general. The pnqmnents of this rule will 
argue there is a problem and the Commission has acted to meet that 
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f »roblcn>. In otlier words, rather tlinn ciirsine the darkness, they have 
it a candle. My answer to that is simply, “Yes, there were and are a 
numl>er of candles available but in my opinion, this is not one, but 
rather it^y rocket — flashy, momeutarily pleasin;', but with no sub- 
staiue.''gince we arc dealing with economies, if the Commission really 
wishes to make available to the public diverse [irogruming, it must 
^ encourage a diffeivut economic base for program pi-esentatmu. Quite 
obviously, so long as a broadcaster has only one channel on which to 
oi>crnte, his economic requirements will tend to make him pifigram 
that one channel for a mass audience. Accordingly, minority needs or 
tastes will be denied or underserved. This means, in turn, rather than 
spending years on a rule of this nature, the Commission must con- 
V centrate on the obvious alternatives which have a different economic 
liase and thus may make a genuine contribution to diversity. These 
alternatives do e.xist and have not vet come to fniition. 

First, there is subs<’ription television, which has a ililfercnt economic 
' base and can present programing that is not necessarily designed for 
a mass audience and still lie ecniiomicully attractive for an entre- 
preneur. There is cable casting, a technology which makes multiple 
channels available and which by its very nature changes the entire 
economics of programing. 

There is the noncommercial educational television sjstem, which, 
with sufficient and npmopriute funding, can make a tremendous con- 
tribution to diversity J 

Nevertheless, the ^mniission has moved ahead with this rule — 
in my opinion simply because it was there. Although it is difficult in 
this (iay and age to niake sjHJcific foreca.sts as to what will hap]>en, I 
predict — unhappily — tliat if this rule is ndoptetl in its present form, 
after the pass ige of a few yeara, there will lie no genuine licnefit to the 
indeiHuideut film industry at least sufficient to offset the detriments to 
the bi-oadcastcr and most im|)ortaut!y to the viewing public. The rule 
may shift some dollars from one pocket to another and mavlx! this 
is goo<l. It may very well harm the networks to some e.xtent, great or 
large, and in some people’s minds, this s»>ems to l»e worthwhile. In con- 
clusion, while res|)ecting the motives and objectives of the majority 
in this case, I simply feel that they have wasted the resources and 
energies of this ('ominission in a futile effort to administratively 
tamiH'r with the economics of programing as it exist.s rather than at- 
ten,|)ting to create a situation Avliere the e<’onomics could make .sense. 

C<»xci RRixo St.vtkjikxt OF CoMMissioxF.R Kkx.vktu a. Cox 

I concur fullv in the action here, though thei-e are some res|K>ct8 in 
which I would have liked to do things differently. I would like to a<ld 
some individual couuneuts, primarily addres.sed to Chairman Hurch’s 
dis.senting statement. 

I share some of his concerns. Like many actions the Commis.sion 
takes, the re8«dution of this matter is not guaranteed to pnaluce the 
results we seek. However, based on the record in this long procee<ling 
and on study of this problc. i for over 14 years, I think this is 
the most logical and effective step we ci.a take to correct a serious 
problem. 
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C. The Independont Ucens«s want to keep the rule beceuse It 
hes presented then with opportunities to make short-tern gains In 
ratings, revenues, and profits. The rule night ham then long-term. 

r. as the supply of off-network Hollywood produced syndicated 
programming, on which their existence depends, begins to decrease and. 
because of supply and demand, to cost more. 

0. Most of the network affiliated stations in the top-50 markets, 
and many In markets below the top-50, want to* keep tho rule, as do 23 
ABC. NBC, at first opposed to the rule. Is now neutral. 


E* The Independent producers of taped programs, mostly game 
shows, want to continue the so-called prime-time access 'experiment,' 
as do the importers of foreign made television series. 

POSSIBLE POLICY ALTERNATIVES : ' ' • 


X. 


If the main purpose of the prime-time access rule was to 
lessen network control of the airwaves, and since this purpose seems 
tc\ have been defeated in the sense that the networks, and their 
five owned and operated stations, still dominate television broad- 
casting in America, perhaps, some overall policy alternatives ought 
to be investigated and given further research emphasis by the FCC| 
and other governmental and non-governmental bodies in the future: 

1. Some consideration might be given to the overall extent to which 

the networks allegedly dominate television broadcasting. Each network 
has five owned and operated stations in top markets. All three 
networks have owned stations in New '• rk, Los Angeles, and Chicago-- ’ 
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the first, second, and third largest markets in the U.S. accounting 
for something like 19 percent of the total television households. 

ABC has its other two owned r-tatlons in the sixth and seventh largest 
markets, San Francisco i.ud Dei 'it, respectively, which account for 
a further 4.7 percent of America's television households. CBS has 

9 

an owned station in the fourth largest market, Philadelphia, and in 
the twelfth, St. Louis, which ; 'jothcr account or another 4.8 
percent of the nation’s television households. NBC has its other two 
owned stations in the eighth and ninth markets, Cleveland, Ohio, and 
• Washington, D.C., respectively, which together account for 3.8 percent 

f®l®vlslon households. Consequently, ABC has access to almost 24 
, percent of the nation's television households through its owned and 

operated stations j CBS also has access to almost 24 percent of total 
television households; while NBC has access to almost 23 percent of 
total television households. (National television spot revenue, however, 
is disproportionately higher in the 0 & 0 markets, ranging from 32 
to 35 percent of the national total, but part of that is due to the fact 


that there are more stations, and competition is fiercer, in the larger 

t 

markets. Not only are the three networks a tripoloy in the distribution 
of .programming nationally, they also own the three most powerful groups 
of stations. These l.. . I'acto. .. ^ -Jdinoii to their program making 
functions, make them tl.c most powerful instituions in American broad-' 
casting today, and critics claim that it i- that power, concentrated in 
a few hands, that has inherent und potentiai anti-trust dangers. If, after 
research and investigation, that is deemed to be the case, then the net- 


works could be made to divest themselves of one or all of their owned and oper 
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stations. There is need for careful consideration of this possible 


policy alternative, however, since the networks have argued quite 
forcefully that the reason they are able to be innovative and 
experimental in their programming, and* to be the major suppliers of 
costly national and international news, Instant news specials, 
documentaries, and sports programming, is because of their financial 
strength in American broadcasting. If the networks were made to divest 
themselves of their owned and operated stations, their financial 
power would be weakened, perhaps seriously, and such programming men- 
tioned above would, probably, suffer. la addition, economists still 


differ about the alleged dangers of vertical Integration and the 
networks may be able to put forward compelling 'public interest' 
arguments for having the control they have. 

2. The FCC could work more closely in support of the Justice 
Department's anti-trust suits against the three networks. The Intent 
of these suits is to get the networks out of the entertainment 
program making business, i.e., programs other than news, public affairs, 
documentary, and sports. These suits are based on the fact that the 
.networks produce and distribute programs and buy programs from companies 
that do not own any distribution facilities, yet have to compete witl 
the networks in the sale of programming. This situation has anti- 
competitive dangers In the sense that the networks can, theoretically 
keep down the price of entertainment programming supplied by independent 
production houses based on the networks' assumed capacity to extend their 
own production shoifld the indepenc ..z suppliers prices 
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become too high. In their defense;'' the networks say they need tape 

♦ 


facilities for their news and sports programming, and, since tape 



\ 


facilities were first developed by the networks as an extension of 
live television, they should be left untouched because they are 

essential to nctv.’ork operation. In the area of film, the networks say they 

1 

need to be free to experiment with, and develop, their ovm sources 

0 

of programming. The networks' also claim that owning facilities is 
different fre 'lining programs, and they now ow - very few programs. 


3. The FCC could investigate ways of strengthening the nation's 
independent VHP and UHF stations allowing them to compete more 
effectively with the three networks. Policy favoring development of 
a fourth network is handicapped by a shortage of markets within 
Independent VHF stations — only 14 of the top-50 markets have 

an independent VTIF station. 

4. Consideration might be given to the ways and means of financ- 
ing and enhancing the public television network as a viable 
alternative to the commercial networks. 

5. The newer technologies, for example cable and pay television, could 
be encouraged and stimulated in an attempt to establish another 
competitive broadcasting system that might be able to meet the pro- 
gramming need ' •’ minority ai!''cnc< ' a more efficient manner. 

The networks' could argue that it was never the intention of the 
prime-time ai rule mal tr •-al changes in the broadcasting 

industry, and that the above policy alternatives are thus irrelevant. 
The rule, they say, was merely intended to take away from the networks 
a dally half-hour and hand it over »•- their affiliates. In this case, 
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tne tula haf been successful. 

Tl.. remainder of this report will be devoted to a detailed 
analysis of the economic consequences of the prime-time access rule 
on the various Interested parties?" 

SElI'ION jL : the nehtorks 
IITRODUCTION 

As we have seen, the three networks — ABC, CBS, and NBC 

di«inate television broadcasting in America. Seven days a week, year 
r»nd, the networks offer programming during most of the day to their 
Ifcal affiliates in roughly 200 markets throughout the country. The 
Bttworks buy or produce this programnlngj and sell connorclal 
^utes within this programming, which is then aired by their 
l«al affiliates. In return, the local affiliates are paid what is 
1»wn as station compensatlon-usually roughly a third of what they 
cMd get if they took an additional risk and programmed their own 
■torlal— and they are also allowed to sell short segments of time 
lathe network programming, known as station breaks or adjacencies, 

«*fch are often very valuable because of the higher rating levels of 
»»y netwo'-’ shows. 

All three networks usually carry fev;er minutes of advertising 

than arc ..j cd under the National Association of Broad..a Leri 
^de : 


«irt°waf R?Ien tTfi “Lt'hor'^b^^or Presented in this 

«»»>e Identified in footnotes Mosr’orrT ''°''''‘=es who prefer not 
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NovcirJDcr 19, 1973 


Chtiirr.nn Dean Durch 

Federal Con;n\,inica tions Conuniss ion 

Washington, D. C. 

Dear Chairnan Rurch: 

Wc understand the FCC is scheduled to take final action 
Novc.Ti^cr 20 on staff rccornr.cndations for amendments to 
the Prime Tine Access Rule. We also understand that 
there is customarily a 30-day v/aitinq period from the 
■time tlic Comijsion acts until that action and chanqcs, 
if any, arc made public. 

Wc urge you, in this instance, to waive the 30-day delay 
and announce the Commission's action as soon as possible. 

Time-Life Films has delayed lopq ovcrdvie production 
commitments on access-time properties scheduled for 
1974 release because it cannot proceed until it knows' 
what chanqcs, if any, the Commission is going to adopt. 
Further delay to the end of tlie year would bring us 
past tlic fa^l safe line for the typo of quality produc- 
tions we want to bring to market, in keeping with the 
love] of programming wc arc sure the Commission intends * 
the Rule to encourage. 

this point in time, cac)i day, lot alone the entire 
30-dav period, becomes absolutely critical. V.’o will 
appreciate any positive consideration you afford this 
request. Thank you very much. 
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Atllaa’/.t o;' .jtir’vlcj 


STATE OF HEW YORK ) 


Comhty ' ■ yoRK 

EDWARD SUTTON, i einr , 

^.;v..n, diipoaes and aayo: 

1 . T|-.:.t he - ver t-, hje of 16 years, resides 
-n tne Siase of York and - „o:, a party to the action. 

2. That^on the Ist day of April, 197I1 he'Jerved; 

a) Motion for Leave to Intervene on Behalf 
Of Sanuel GolJwyn Productions. 

b) Motion for Leave to Intervene on Behalf 

National ..ora.-Mt.tee of Independent Television 
Producers . 

c) Answerln,-? Briof of Intervenors National 
Ccraraittee of Tndopen.ie.nt Television Pa-oducers. 
Earauel Golduyn Productions. Warner Bros. In^ 

* i W • y 

Colurabla Pictures Inuustr*.->' j 

xnuustr.-i.a, Inc., and MCA, Inc. 

d) Supplenentary Appendix of Intervenors 
listed in sraall c) above. 

'jpsn the following attcrne-s a- ' 

o.ne,.h a. ..itr udaresses designated by 

t.’.e.ra for il.at purpose: 

RENOUP, McKEL'.U’A & PCLI7Y 
Atiornoy.: for Petition'- 

‘r’ i / 'uen t h ....tr'^et- ;■ 

Iv'^shingt U. C. soj.’-:'"’ 

JOSEP.H ma:-!:.':o, e:’'' 

Auocciato Jvr.,n-al Counsel 
Wd ■-i- C'-raralsoion 

* iwT. , ..... 200 .‘ '. 

r 1. .'•.sLE '..M, I.t;: . .n.'vnrf 

Attor .ov : -o ’ ■ M 

i'r, 1 . . ' ‘ * - • • ‘ • n 1 . r ed o t a t c * .3 

• - -Li.'S -I.' t .Vt, Of Justi-e 

-V '.-n.n.gton, i. . '. -"j.-i- 
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